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REPLY BRIEF FOR THE APPELLANT 

This reply brief will not attempt to restate the exten¬ 
sive treatment of the facts and the lav contained in our 
main brief. It is submitted that that brief established 
that the judgment of acquittal on the obstruction of 
justice charge is appealable, and that appellant corruptly 
endeavored to inlluence a witness within the meaning of 
IS r.S.C. § ir.lt:?. We will here address ourselves to the 
specilic contentions on these issues made in appellee’s brief. 

ARGUMENT 
POINT I 

The judgment of acquittal on the obstruction of 
justice charge is appealable.* 

( 1 ) 

Appellee claims that under the principles of United 
Mates v. Wilson, — P.S. —, 95 S. <’t. 1013 (1975) and 
United States v. Jenkins, — P.S. —, 95 S. Ct. 1006 (1975), 


* In reply to Point One of appellee’s brief. 





the issue' of appealability turns on whether or not the 
district court made a finding of guilt, in form or sub¬ 
stance, such that if this Court made a determination on 
the merits id’ the appeal favorable to the 1 nited States it 
could reverse and remand the matter with instructions to 
reinstate the finding of guilt. Appellee* contends that the 
judgment appealed from specifically finds 1'ayer not guilty, 
that there was no finding or verdict of guilty below, and 
hence there is no right to appeal.* 

This argument is without substance. Indeed, if appellee 
is correct, there could 'ever be an appeal by the United 
States where the district court enters a judgment of ac¬ 
quittal after a non-jury trial. Vet in I nited Staten v. 
Jenkins, supra, !*."» S. Ct. at 1011-1012, the Supreme Court 
clearly indicated that where the district “court's finding 
of ‘not guilty' is attributable to an erroneous conception of 
the law whereas the court lias resolved against the defen¬ 
dant all of the factual issues necessary to support a finding 
of guilt under the correct legal standard , the judgment ot 
acquittal is appealable by the United States. In such a 
case, Jenkins indicated, a remand to the district court tor 
the entry id' a judgment of conviction which simply in¬ 
volves tin* application of a correct legal standard to the 
facts already found does not violate the Double Jeopardy 

* Appellee’s reliance on various cases involving pre-trial dis¬ 
missals in which the Court considered facts not in the indictment 
is misplaced. Serfass v. United States, — U.S. —, 95 S. Ct. 1055 
(19751 has overruled that line of cases. Indeed, in United States 
v Lewis 492 F.2d 12G (5th Cir. 1974). relied on by appellee, 
the Supreme Court (— U.S. —, 95 S. Ct. 1671 (1975)1 vacated 
the judgment and remanded the case for further consideration in 
light of the Serfass decision. Moreover, appellee s claim that Sec¬ 
tion 3731 does not under any circumstances authorize an appeal 
from an “acquittal” is frivolous. See United States V. De Garces, 
_ p 2d — (2d Cir. June 13, 1975, slip op. 4009, 4014-4016), which 
held that the United States may appeal from a judgment of ac¬ 
quittal by the district court on the ground of insufficiency of the 
evidence entered after a verdict of guilty by the july. 
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Clause. It is only when new evidence must be heard, or 
new findings of fact made if the 1 nited States is success¬ 
ful on appeal that the Double Jeopardy Clause bars the 
appeal. As we have shown in our main brief, that is not 
this case. 

( 2 ) 

Appellee cites United States v. Ryan, 4f>5 F.2d 728, 7.14 
tilth t'ir. 11172 1 for the proposition that a specific intent 
to obstruct justice must he found. Appellee then con¬ 
tends that a “verdict of guilty could not have been found 
by the trial judge in the absence of a finding that Payer’s 
desire to help the Hernsteins was coupled with the specific 
intent to obstruct justice as to them by giving advice to 
Goodwin,” and that the district court made no such finding 
(brief, p. 13). With this as a premise, appellee concludes 
that under Jnihins the judgment of accpiittal is not ap¬ 
pealable. 

In our main brief we have demonstrated that under the 
factual findings of the district court appellee acted cor¬ 
ruptly (that is, with a bad, evil or improper motive or 
purpose! within the meaning of the obstruction of justice 
statute. In this context it would seem that where a 
defendant has been found to have endeavored to influence a 
witness not to go voluntarily before the grand jury, with 
the motive of protecting targets of the grand jury in¬ 
vestigation, a claim that lie has not been found to have 
acted with the specific intent to obstruct justice raises 
merely a matter of semantics. 

In United States v. Ryan, supra, relied on by appellee, 
the district court had instructed the jury that endeavoring 
to obstruct grand jury functions was within the purview 
of Section 1503, and the jury convicted the defendant. 
However, the evidence failed to establish that the defen¬ 
dant had knowledge at the time the records were destroyed 
that a grand jury investigation was contemplated, or even 
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that the acts complained of bore a reasonable relationship 
to the subject of the grand jury investigation. Accord¬ 
ingly, after referring to the meaning of corruptly and 
specific intent under Section 1.103, the Court of Appeals 
held that intent had not been established beyond a reason¬ 
able doubt (455 F.2d at 734). 

in the case at bar appellee raised at trial an analogous 
contention with respect to bis intent.* Although there 
was no dispute, and the district court found, that Payer 
was aware of the grand jury proceeding, the defense did 
contend that Payer thought Goodwin was a possible de¬ 
fendant, not a witness, and that Payer's advice to Good¬ 
win was intended to relate only to the latter's talking 
with the P.1',.1., not to his testifying before the grand jury. 
As discussed in our main brief (pp. 19-20), the district 
court resolved these factual issues as to Payer’s knowl¬ 
edge and intent against appellee. Indeed, the district 
court found that Payer intituled to advise and understood 
that he was advising Goodwin not to testify voluntarily 
before the grand jury, and that this (Goodwin testifying 
voluntarily before the grand jury) was the great danger 
Payer and the others were concerned with (A. 340). 

Putting aside for the moment the dual motive issue 
discussed in our main brief, if there is any lingering doubt 
that the district court resolved against Payer all of the 
factual issues as to his state of mind necessary to support 
a finding of guilt, it is removed by the district court's 

* Although in this context it is probably only semantics, it 
might be noted in passing that appellee was charged under the 
endeavoring to influence a witness part of Section 1503, not 
the endeavoring to influence the due administration of justice part. 
Accordingly, the requisite specific intent is to influence a witness 
in connection with a grand jury proceeding, not necessarily to 
directly influence the proceeding itself. See United States v. 
Abrahms, 427 F.2d 86, 90 (2d Cir.), cert, denied. 400 U.S. 832 
(1970). 


\ 


■o 
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findings concerning motive. The district court found be¬ 
yond a reasonable doubt that one of bis motives, clearly, 
was to protect the Bernsteins; however, the district court 
stated, Payer may also have wanted to help Goodwin by 
giving him legal advice (A. 359-361). The district court 
stated that “if the whole thing were set up to protect the 
Bernsteins rather than Goodwin, I would have found him 
guilty’’ (A. 361). Thus, as noted in our main brief (pp. 
“l-L’ti, the only bar in the district court's conception of 
the facts and the law to a finding of guilt was its view 
that in order to convict it must find beyond a reasonable 
doubt that Fayer’s only motive was to protect the Bern¬ 
steins. Appellee having been found to have endeavored 
to influence Goodwin not to go voluntarily before the grand 
jury with the intent of so advising him and with the motive 
of protecting the Bernsteins (albeit perhaps not the sole 
motive), under the correct legal standard set forth in our 
main brief clearly the district court's findings relative to 
appellee's state of mind expressly, or at the very least 
impliedly (see United States V. Jenkins, supra, 95 S. Ct. 
at 1011-1012), resolved against appellee all of the factual 
issues as to his state of mind necessary to support a 
finding of guilt. 


POINT II 

The conduct of appellee constituted a corrupt 
endeavor to influence a witness within the mean¬ 
ing of the statute.* 

Appellee appears to view the evidence and findings of the 
district court as establishing that at a time when he was 
the attorney for Eastern Service Corporation, he merely 
met with Goodwin and the Bernsteins, discussed with Good 
win a matter of mutual importance to Goodwin and the 
Bernsteins, and advised Goodwin only to obtain adequate 

* In reply to Point II of appellee’s brief. 



counsel ami to follow counsel's advice as to whether or not 
to take the Fifth Amendment. Citing MrScal V. Ilolloinll, 
l.s] F.-d 1145 <r»lh Fir. 1!»73), vert, ilrnitd, 415 F.S. 351 
t 11*74) in support, appellee contends that these actions 
were proper and <lo not constitute a corrupt endeavor to 
influence a witness within the meaning of 18 l’.8.C. § 1503.* 


We ma\ assume that such actions do not constitute a 
corrupt endeavor to intluence a witness within the meaning 
of the statute, and that an attorney representing a target 
of a grand jury investigation may upon request of a grand 
jury witness advise that witness of his rights with respect to 
testifying before the grand jury without violating the 
statute. See Voir V. I nilnl Stalls. 329 l'.-d 137, 430 (0th 
Fir. I, r<rt. ilniinl, 377 F.S. 054 tl'.MU) (Section 1503 does 
not proscribe acts consistent with the due administration of 
justice, such as influencing a witness to tell the truth).** 
However, l ayer herein did not merely warn Goodwin that 


* Appellee mischaracterizes the contention of the United 
States in this regard as being “that a lawyer’s giving advice to 
one who seeks it from him results in acting corruptly, because 
that advice tends to help another client and. consequently, may 
possibly impede the Government in its investigation of the other 
client” (brief, p. 14). First of all, insofar as the reference to 
“another” client or “other” client implies that Goodwin was 
Payer’s client, we made clear in our main brief tpp. 33-37) that 
there was no attorney-client relationship between Payer and 
Goodwin, and no reasonable belief on Payer’s part that there was 
such a relationship between them. Secondly, the basis of our con¬ 
tention that appellee acted corruptly lies in his actual motivation 
to protect the Bernsteins as found by the district court, not just 
in the fact that his advice to Goodwin tends to help the Bernsteins. 

** Cf. ABA Informal Decision No. C-498 (1!)02) (defense coun¬ 
sel in a criminal proceeding may properly admonish a witness for 
the prosecution that his testimony may tend to incriminate him); 
ABA Informal Decision No. 575 (1962) (defense counsel in a 
criminal proceeding may warn a witness for the prosecution that 
his testimony may tend to incriminate him and that he need not 
testify, even where the counsel’s motivation is to encourage or pei- 
suade the witness not to testify against the accused). 






his testimony may tend to incriminate him and advise him 
that lie had a i-ij^ht to invoke the Filth Amendment. Nor 
did Payer merely advise Goodwill that he was under no 
duty to appear voluntarily Indore the "rand jury. Rather, 
as the district court found heyond a reasonable doubt, 
Payer endeavored to influence Goodwin not to go voluntarily 
before the grand jury l A. 1540, >541, .54 t, <5->l, 3a8, 359). 
Thus Payer crossed the line between the permissible con¬ 
duct of advising the witness of his rights in this regard, and 
the criminal conduct in violation ol the statute of advising 
and attempting to persuade the witness to take a particular 
course of action, that is. not to testify voluntarily before 
the grand jury. See Coli V. I nited States, su/ira, 329 F.2d 
at 1 Ilf. 4415 (unlawful action in insisting, imploring, or de¬ 
manding. or in advising, that witness take the fifth); 

/ nited Stales v. (Iraneinilil, 233 F.2d 550, 570-571 (2d (Mr. 
19515 1 , rev'd on other grounds, 353 F.S. 391, 424 (1957).** 
See also the discussion in In. 2 on p. 20 of our main brief. 

These cases | Cole and (initteiralil) and L nited States v. 
rinffi. 493 P.2d 1111, 1119 (2d Gir.). eert. denied, 419 U.S. 
917 (l!»74» make it clear respectively that a target of a 
grand jury investigation and an associate of such a target 
violate the statute in advising a grand jury witness to 

* In that case an attorney who was himself a target of the 
grand jury investigation endeavored to influence various witnesses 
to remain silent, not te'k, and stand on their constitutional rights 
in connection with the grand jury investigation. This Court held 
that it was immaterial that the attorney did not ask the witnesses 
lo tell deliberate falsehoods. Moreover, it noted that “it is nothing 
short of fantastic to suggest that this is no more than legitimate 
advice by a lawyer to a client, for the client’s own protection” 
(233 F.2d at 5711. The Supreme Court reversed the conviction 
on other grounds. However it held that the evidence was “quite 
sufficient” to support the conviction, and found “no substance” to 
the attorney’s contention “that he was in effect convicted for ad- 
’ vising, as a lawyer, some of the witnesses before the grand jury 
that they had a right to plead their Fifth Amendment privilege’’ 
(353 U.S. at 424). 





remain silent in connection with a grand jury proceeding, 
with the motive of protecting the target. This is exactly 
what the district court found Fayer did here There is no 
reason, and appellee offers none, why an attorney for a 
target of a grand jury investigation should he aide to en¬ 
deavor to influence a witness in order to protect his client 
in a manner which the client or an associate of the client 
may not.* 

McXcal v. Uallnircll, sii/mi, relied upon by appellee, is 
inapposite. In that ease the Court stated that it saw no 
impropriety in the following conduct of the attorney Koss, 
and considered it to be the legitimate action of a defense 
counsel (4sl F.Iid at llol’i: 

... in the course of preparing for the trial of his 
client. Koss contacted the key witness Banks and his 
attorney Ivellum, apparently impressed on Kellutn 
the danger of Banks’ testifying while still under in 
dictment for the same offense, and reminded him 
of the protection a Horded by the Fifth Amend¬ 
ment. . . . 

According to the prosecutor’s later testimony, this 
meeting with Banks at the trial was the iirst oppor¬ 
tunity Boss had had to discuss the case with him. 
Additionally, it is not suggested that Boss prevailed 
directly on Banks at this time. Bather it is agreed 
that at all times Banks' counsel Kelluiu was exer- 

* Cf. ABA Standards Relating to the Prosecution Function 
and the Defense Function: The Defense Function, § 4.3(c) (1971) 
(see the language of the provision at Supp. p. 16 and the com¬ 
mentary at p. 230. indicating that a lawyer should not discourage 
or obstruct communication between witnesses and the prosecution); 
Code of Professional Responsibility. DR 7104(A)(2) (a lawyer 
shall not give advice to a person who is not represented by a 
lawyer, other than the advice to secure counsel, if the interests of 
such person are or have a reasonable possibility of being in conflict 
with the interests of his client). 
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eisitig his own discretion and that he personally made 
the final decision to have Banks plead the Fifth 
Amendment. 

Although in its discussion of this matter the Court did 
refer to the obstruction of justice statute, 18 U.S.C. § 1503, 
and Cole v. I'nited States, supra, the issue before the Court 
was not whether or not there had been a violation of that 
statute; rather the issue was whether or not the defense 
counsel's action was tantamount to a solicitation of a mis¬ 
trial, such that there was a manifest necessity for the 
declaration of a mistrial by the trial court. More im¬ 
portantly, to the extent that the attorney went beyond the 
giving of advice concerning the witness’ rights and advised 
a particular course of action in connection with the wit¬ 
ness’ testimony, the Court made it clear that the attorney 
did not prevail directly on the witness but rather on the 
witness' attorney in this regard. In the case at bar Payer 
endeavored to prevail directly on the witness Goodwin; 
Goodwin's attorney was not present.* 


> 


* Accordingly, it need not be decided whether the McNeal case 
(a 2-1 decision by the Fifth Circuit) correctly resolved the matter 
of the attorney’s conduct. It might be noted in this regard that the 
majority opinion did refer to the principle of the Cole case that 

one may not bribe, coerce, force, or threaten a witness to claim 

the privilege against self-incrimination, but significantly omitted 
any mention of the principle from the same case that one also may 

not with a corrupt motive advise a witness to claim the privilege 

against self-incrimination. In Ciuffi this Court clearly adopted the 
principle which the McNeal case failed to mention. 
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CONCLUSION 

The judgment of acquittal should be reversed 
and the case remanded with a direction to enter a 
judgment of conviction. 

Respectfully submitted, 

July 14, 1975 

David G. Tracer, 

United States Attorney, 

Eastern District of New York. 


Ronald E. DePetbis, 

Gary A. Woodfield, 

David S. Gould, 

Assistant United States Attorneys, 
Oj CoUi-.Svl. 
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